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In September 2008, the IRS website 
posted revisions to the Report of For-

eign Bank and Financial Accounts (Form 
TD F 90-22.1) that surprised many prac-
titioners. This article discusses new traps 
for the uninitiated created by these revi-
sions and the new reporting requirements 
for certain taxpayers who previously may 
not have been required to file this form. 

Background
The Report of Foreign Bank and Finan-
cial Accounts (FBAR) originated with the 
Bank Secrecy Act (BSA) enacted in 1970.1 
The U.S. government was concerned 
that U.S. persons were using certain for-
eign banks to hide proceeds from illegal 
activities, to evade U.S. federal taxes, 
and for other non–tax evasion purposes. 
Under the BSA2 Treasury developed new 
forms as law enforcement tools to track 
the movement of cash and to improve 
enforcement against certain nonfilers. 
Financial institutions and individuals are 
required to file these forms, including the 
FBAR. 

The FBAR is a law enforcement tool 
administered by the IRS. The Financial 
Crimes Enforcement Network (FinCen) 
discloses information reported on the 
FBAR to international, national, and 
local law enforcement agencies as pro-
vided under U.S.C. title 31. The FBAR is 
not a tax return and is not covered under 
the confidentiality provisions of title 26. 
Since 1992, the IRS has been responsible 
for the investigation of certain aspects of 
compliance with respect to FBAR report-
ing.3 The civil enforcement of FBAR vio-
lations was the responsibility of FinCen.4 
FinCen’s “mission is to enhance U.S. na-
tional security, deter and detect criminal 
activity, and safeguard financial systems 
from abuse by promoting transparency in 
the U.S. and international financial sys-
tems.”5 FinCen delegated its authority to 
the IRS in 2003.6 

The Revised FBAR Form 
The revised FBAR form increased in 
scope from two to five reporting sections 
that may apply to the taxpayer. The form 

continues to report the foreign bank and 
financial account (accounts held outside 
the United States) information on a calen-
dar-year basis, regardless of the filer’s tax 
year end. The FBAR is not filed with the 
taxpayer’s U.S. federal income tax return 
and is due on June 30 of the succeeding 
calendar year. It is filed with the Depart-
ment of Treasury in Detroit regardless of 
where the taxpayer files its U.S. federal 
income tax return. No extension of time 
to file this form is permitted, even if the 
taxpayer has an extension to file its U.S. 
federal income tax return. 

As with the previous version of FBAR, 
Part I includes information about the filer, 
including the type of entity. Revised Parts 
II–V separate each type of account. In-
stead of indicating the account’s value as 
within a range, such as between $10,000 
and $99,999, the taxpayer should list 
the maximum account value in U.S. dol-
lars of monetary and nonmonetary assets 
held during the year. The taxpayer should 
convert foreign currencies to U.S. dollars 
by using an official year-end exchange 
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rate. The FBAR instructions provide 
guidance for valuations of other assets re-
quired to be reported.7 For example, the 
value of stock, other securities, or other 
nonmonetary assets in an account re-
ported on TD F 90-22.1 is the fair market 
value at the end of the calendar year or, if 
withdrawn from the account, at the time 
of the withdrawal.

Part II reports information on finan-
cial account(s) owned separately. Part III 
covers information for financial accounts 
held in joint ownership. Part IV specifies 
where the filer has signature or other au-
thority but no financial interest. Finally, 
Part V reports where the corporate filer is 
filing a consolidated report, i.e., where the 
corporation directly or indirectly owns 
more than a 50% interest in one or more 
other entities subject to FBAR reporting. 
In addition, there is now a box to check if 
the taxpayer is filing an amended FBAR. 

Penalties 
On June 17, 2008, the IRS issued a news 
release to remind taxpayers of the FBAR 
reporting requirements and to emphasize 
the severity of the penalties for failure to 
file the FBAR.8 The IRS indicated that 

[c]ivil penalties for a non-willful vio-
lation can range up to $10,000 per 
violation. Civil penalties for a willful 
violation can range up to the greater of 
$100,000 or 50 percent of the amount 
in the account at the time of the viola-
tion. Criminal penalties for violating the 
FBAR requirements while also violat-
ing certain other laws can range up to 
a $500,000 fine or 10 years imprison-
ment or both. Civil and criminal penal-
ties may be imposed together. 

The revised form provides that “[c]ivil 
and criminal penalties, including in cer-

tain circumstances a fine of not more than 
$500,000 and imprisonment of not more 
than five years, are provided for failure to 
file a report, supply information, and for 
filing a false or fraudulent report.”9 

FBAR Filing Requirements 
The FBAR filing requirements apply to 
“[e]ach United States person who has a 
financial interest in or signature or other 
authority over any foreign financial ac-
counts, including bank, securities, or 
other types of financial accounts, in a 
foreign country, if the aggregate value of 
these financial accounts exceeds $10,000 
at any time during the calendar year.”10 
The BSA regulations define a person as 
“an individual, a corporation, a partner-
ship, a trust or estate, a joint stock com-
pany, an association, a syndicate, joint 
venture, or other unincorporated orga-
nization or group, an Indian Tribe (as 
that term is defined in the Indian Gaming 
Regulatory Act), and all entities cogni-
zable as legal personalities.”11 The FBAR 
instructions define a U.S. person as “a citi-
zen or resident of the United States, or a 
person in and doing business in the United 
States.”12 Accordingly, an officer or an 
employee of a U.S. corporation, subject 
to certain exceptions, may be subject to 
a duplicate FBAR filing requirement, dis-
cussed in further detail below. 

Nonresident aliens are not required 
to file an FBAR. However, an individual 
who otherwise meets the definition of 
a nonresident alien must be careful to 
avoid being classified as a resident alien 
under the substantial presence test of Sec. 
7701(b)(3) and thus subject to the FBAR 
filing requirements (and related severe 
penalties for failure to comply).13 

The BSA regulations define United 
States as “the states of the United States, 
the District of Columbia, the Indian lands 

(as that term is defined in the Indian Gam-
ing Regulatory Act), and the Territories 
and Insular Possessions of the United 
States.”14 The revised FBAR instructions 
specify that a foreign subsidiary of a U.S. 
person (as defined above) is not subject to 
the FBAR; however, its U.S. parent cor-
poration may be.15 An important report-
ing change now requires a foreign entity 
that is doing business in the United States 
to file the FBAR even if it is not incorpo-
rated under U.S. law.16 The foreign entity 
should report its foreign identification 
number if it does not have a U.S. identifi-
cation number.17 

Exceptions to Reporting 
An officer or employee of a U.S. corpora-
tion, if its equity securities are listed on 
any U.S. national securities exchange, or if 
the corporation has assets exceeding $10 
million and has 500 or more shareholders 
of record, is not required to file the FBAR 
concerning such individual’s signature or 
other authority over a foreign financial 
account of such corporation. However, 
the individual must not have any per-
sonal financial interest in such account 
and must also have been advised in writ-
ing by the chief financial officer or similar 
responsible officer of the corporation that 
the corporation has filed a current-year 
report that includes that account. If the 
corporation does not notify the individual 
in writing as discussed above, the individ-
ual would be subject to FBAR reporting 
as well.18 

An officer or employee of a subsidiary 
of a U.S. corporation should not be con-
sidered to have signature or other author-
ity over the foreign financial account if the 
U.S. parent corporation satisfies all the 
above requirements. In addition, the indi-
vidual must not have any personal finan-
cial interest in the account and must have 

  7 Form TD F 90-22.1, instructions (rev. October 2008), part II, item 15, p. 7.
  8 IR-2008-79 (6/17/08), describing the penalties that can be imposed under 31 

U.S.C. Sections 5321 and 5322.
  9 Form TD F 90-22.1 (rev. October 2008).
10 Form TD F 90-22.1, instructions (rev. October 2008), p. 6.
11 31 C.F.R. §103.11(z).
12 Form TD F 90-22.1, instructions (rev. October 2008), p. 6.
13 Sec. 7701(b)(3) provides that an individual meets the substantial presence 

test for any calendar (current) year if: (1) he or she was physically present 
in the United States on at least 31 days during the current year and (2) the 

sum of the days he or she was physically present in the United States during 
the current year, plus one-third the number of days he or she was physically 
present in the United States during the first preceding calendar year, plus 
one-sixth the number of days he or she was physically present in the United 
States during the second preceding year equals or exceeds 183 days. 

14 31 C.F.R. §103.11(nn).
15 Form TD F 90-22.1, instructions (rev. October 2008), p. 6.
16 Id.
17 Form TD F 90-22.1, question 4.
18 Form TD F 90-22.1, instructions (rev. October 2008), p. 6.
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been notified in writing by the responsi-
ble officer of the parent corporation that 
the subsidiary has filed the FBAR for the 
current year that includes the account. 
If a subsidiary of a U.S. corporation is 
identified in a consolidated FBAR (dis-
cussed above) of the U.S. parent corpo-
ration, the subsidiary will be deemed to 
have filed the FBAR for purposes of the 
exception enumerated above. Finally, 
an officer or employee of a foreign sub-
sidiary company that is more than 50% 
owned by a U.S. corporation would be 
subject to the same reporting exceptions 
as discussed above. 

Financial Interest 
The instructions for the new FBAR form 
provide guidance as to what constitutes a 
financial interest in an account. “A United 
States person has a financial interest in 
each account for which such person is the 
owner of record or has legal title, whether 
the account is maintained for his or her 
own benefit or for the benefit of others 
including non–United States persons.”19 A 
U.S. person may also have to file an FBAR 
if it has an indirect financial interest in a 
foreign account through ownership of an 
entity owning a foreign account. This in-
cludes accounts owned by: 

A corporation in which a U.S. person 
owns, directly or indirectly, more than 
50% of the total value of shares of 
stock;
A partnership in which the U.S. person 
owns an interest in more than 50% of 
the profits; or 
A trust in which the U.S. person has a 
present beneficial interest in more than 
50% of the assets or from which the 
person receives more than 50% of the 
current income.20 

In addition, a U.S. person will now have 
an interest in a financial account if the 
trust that owns the interest is a trust pro-
tector.21 “A trust protector is a person who 
is responsible for monitoring the activities 
of a trustee, with the authority to influ-
ence the decisions of the trustee or to re-
place, or recommend the replacement of, 
the trustee.”22 

Financial Account
The term “financial account” includes 
“any bank, securities, securities deriva-
tives or other financial instruments ac- 
counts.”23 This would also include any 
checking account or deposit account, and 
the term is now extended to debit card and 
prepaid credit card accounts “maintained 
with a financial institution or other person 
engaged in the business of a financial insti-
tution.”24 

Summary 
To avoid severe penalties for noncompli-
ance, practitioners and taxpayers need to 
carefully examine these reporting require-
ments. Local IRS enforcement activity in-
creased under Delegation Order 4-35 is-
sued on March 24, 2008, which delegated 
certain responsibilities to IRS field offices 
concerning FBAR compliance. 
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