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DOL and AICPA Independence Rule Comparison


Note:  The Center has prepared the following summary to assist members in understanding some of the more common independence rules that affect auditors of employee benefit plans. Information about the DOL rules is excerpted from 29 CFR 2509.75-9, Interpretive bulletin relating to guidelines on independence of accountant retained by Employee Benefit Plan. Information about the AICPA’s independence rules is based on AICPA Rule 101, Independence, its interpretations, and rulings. 
	DOL
	AICPA
	Comments

	Definition of a Firm "Member": 

DOL independence guidance defines the term "member" to include  all partners (or partner equivalents) or shareholder employees in the firm and all professional employees participating in the audit or located in an office of the firm participating in a significant portion of the audit. 


	Definition of a Firm "Member": 

AICPA independence rules related to financial relationships use an "engagement team-focused" approach whereby only those individuals who participate in the audit or can influence the engagement team and, as a result, the outcome of the audit (i.e., covered member) would be subject to the financial relationship restrictions set forth in the independence rules. 

[See ET section 92.06 and 92.13 for definitions of covered member and an individual in a position to influence the attest engagement, respectively).

AICPA independence rules also extend to the immediate family members of the covered member (i.e., spouses, spousal equivalents and dependents); however, certain exceptions exist for employment-related relationships of the immediate family. The AICPA has also identified situations where a close family member (for example, parents, siblings, or non-dependent children) of a covered member may impair independence of the audit firm and therefore, such individuals are also prohibited from having certain relationships with the audit client. 
	Definition of a Firm "Member": 

In some respects, the independence rules of the AICPA incorporate a more expansive definition of "member" than that of the DOL since immediate family and close family members of the covered member are also subject to certain financial relationship restrictions.

On the other hand, AICPA independence rules include a less expansive definition of "member" as it relates to those individuals who do not participate on the audit engagement and those who can not influence the audit engagement, such as managerial level and  professional staff  who reside in the office but who do not participate on the audit engagement and provide no more than minimal nonaudit services to the client; and certain partners who reside in a separate office and who do not participate in the audit and provide no more than minimal nonaudit services to the client. 



	Financial Interests in Plan Sponsor: 

DOL rules would consider independence to be impaired with respect to a plan if the auditor or other "member" of the firm had a direct or material indirect financial interest in the plan sponsor during the period of professional engagement, at the date of the opinion, or during the period covered by the financial statements.
	Financial Interests in Plan Sponsor: 

AICPA rules would consider independence to be impaired with respect to a plan if any partner or professional employee of the firm had any financial interest in the plan sponsor that allowed them to have significant influence over the plan sponsor during the period of the professional engagement. 

The term significant influence is as defined in Accounting Principles Board Opinion No. 18 [AC section I82] and its interpretations. 
	Financial Interests in Plan Sponsor: 
AICPA rules are less restrictive since the financial interest restrictions with respect to the plan sponsor only apply to those financial interests that would allow the member to exercise significant influence over the plan sponsor. In addition, such restrictions exist only during the period of the professional engagement. Accordingly, the audit firm could perform the audit provided the member disposed of such financial interest prior to signing the initial audit engagement letter or commencing audit procedures, whichever is earlier.

See Ethics Ruling No. 60, Employee Benefit Plans—Member's Relationships With Participating Employer(s).

	Other Relationships With Plan Sponsor:

DOL rules would consider independence to be impaired with respect to a plan if the auditor, 

his or her firm or a member thereof was connected as a promoter, 

underwriter, investment advisor, voting trustee, director, officer, or 

employee of the plan sponsor during the period of professional engagement, at the date of the opinion, or during the period covered by the financial statements.

	Other Relationships With Plan Sponsor:

AICPA rules would consider independence to be impaired with respect to a plan if any partner or professional employee of the firm was in a key position with the plan sponsor, or was associated with the plan sponsor as a promoter, underwriter, or voting trustee during the period covered by the financial statements or during the period of the professional engagement. 
A key position is a position in which an individual:

a.   Has primary responsibility for significant accounting functions that support material components of the financial statements; 

b.   Has primary responsibility for the preparation of the financial statements; or 

c.   Has the ability to exercise influence over the contents of the financial statements, including when the individual is a member of the board of directors or similar governing body, chief executive officer, president, chief financial officer, chief operating officer, general counsel, chief accounting officer, controller, director of internal audit, director of financial reporting, treasurer, or any equivalent position.


	Other Relationships With Plan Sponsor:

AICPA rules are less restrictive since DOL would prohibit any employee relationship with the plan sponsor whereas AICPA rules would only prohibit employment in a key position.

See AICPA Ethics Ruling No. 60, Employee Benefit Plans—Member's Relationships With Participating Employer(s).

	Non-Attest Services: 
DOL staff is permitted to give "appropriate consideration to all relevant circumstances, including evidence bearing on all relationships between the accountant or accounting firm and that of the plan sponsor or any affiliate thereof, and will not confine itself to the relationships existing in connection with the filing of annual reports with the Department of Labor." 

DOL rules also state that  independence would not be considered to be impaired if at or during the period of the  professional engagement, the accountant or his or her firm is retained or engaged on a professional basis by the plan sponsor.

Bookkeeping
DOL rules would consider independence to be impaired if the audit firm or any of its employees maintain the financial records for an employee benefit plan.

Actuarial Services 
DOL rules state that the rendering of services by an actuary associated with an accountant or accounting firm would not impair independence. However, the DOL notes that the rendering of services to a plan by an actuary and accountant employed by the same firm may constitute a "prohibited transaction."
Benefit Plan Administration
DOL rules would consider independence to be impaired if the audit firm or any of its employees maintain the financial records for an employee benefit plan.

Asset Management /Investment Services

N/A

Information Systems – Design, Installation or Integration

N/A


	Non-Attest Services: 

AICPA guidance on nonattest services can be found under Interpretation 101-3, Performance of Nonattest Services.

The AICPA embraces certain overarching principles to determine whether a non-attest service may impair independence which include prohibiting an auditor from auditing his or her own work or performing any management functions.

The AICPA requires that certain general requirements (i.e., safeguards) be implemented by the audit firm when the firm performs non-attest services for an audit client. For example, the firm must establish and document its understanding with the client and be satisfied that client management can make an informed judgment on the results of the non-attest service. In addition, the client must designate an individual who can oversee the service and make all necessary judgments and management decisions.

Bookkeeping 

Following are examples of bookkeeping services the auditor could perform that would not impair his or her independence:

· Record transactions for which management has determined or approved the appropriate account classification, or post coded transactions to a client’s general ledger.

· Prepare financial statements based on information in the trial balance.

· Post client-approved entries to a client’s trial balance.

· Propose standard, adjusting, or correcting journal entries or other changes affecting the financial statements to the client provided the client reviews the entries and the member is satisfied that management understands the nature of the proposed entries and the impact the entries have on the financial statements.

Following are examples of bookkeeping services that would impair the auditor’s independence:

· Determine or change journal entries, account codings or classification for transactions, or other accounting records without obtaining client approval.

· Authorize or approve transactions.

· Prepare source documents.

· Make changes to source documents without client approval.

Actuarial Services 
AICPA rules would consider independence to be impaired if a member performs an appraisal, valuation, or actuarial service for an audit client where the results of the service, individually or in the aggregate, would be material to the financial statements and the appraisal, valuation, or actuarial service involves a significant degree of subjectivity.

However, an actuarial valuation of a client's pension or post-employment benefit liabilities generally produces reasonably consistent results because the valuation does not require a significant degree of subjectivity. Therefore, such services would not impair independence provided all significant assumptions and matters of judgment are determined or approved by the client and the client is in a position to have an informed judgment on, and accepts responsibility for, the results of the service.

Benefit Plan Administration
Following are examples of benefit plan administration services that would not impair the auditor’s independence:

· Communicate summary plan data to plan trustee.

· Advise client management regarding the application or impact of provisions of the plan document.

· Process transactions (e.g., investment/benefit elections or increase/decrease contributions to the plan; data entry; participant confirmations; and processing of distributions and loans) initiated by plan participants through the member’s electronic medium, such as an interactive voice response system or Internet connection or other media.

· Prepare account valuations for plan participants using data collected through the member’s electronic or other media.

· Prepare and transmit participant statements to plan participants based on data collected through the member’s electronic or other medium.

Following are examples of benefit plan administration services that would impair the auditor’s independence:

· Make policy decisions on behalf of client management.

· When dealing with plan participants, interpret the plan document on behalf of management without first obtaining management’s concurrence.

· Make disbursements on behalf of the plan.

· Have custody of assets of a plan.

· Serve a plan as a fiduciary as defined by ERISA.

Asset Management /Investment Services

AICPA rules would consider independence to be impaired with respect to the plan if a member performs asset management or investment services such as having custody of assets, performing management functions or making management decisions for the plan. Independence would also be considered to be impaired with respect to the sponsor of a defined benefit plan if the assets under management or in the custody of the member are material to the plan or the sponsor. 

However, independence would not be considered to be impaired with respect to the sponsor of a defined contribution plan provided the member does not make any management decisions or perform management functions on behalf of the sponsor or have custody of the sponsor's assets. 

Information Systems – Design, Installation or Integration

Following are examples of IT services that would not impair the auditor’s independence:

· Install or integrate a client’s financial information system, that was not designed or developed by the member (e.g., an off-the-shelf accounting package).

· Assist in setting up the client's chart of accounts and financial statement format with respect to the client's financial information system.

· Design, develop, install, or integrate a client's information system that is unrelated to the client's financial statements or accounting records.

· Provide training and instruction to client employees on an information and control system.
Following are examples of IT services that would impair the auditor’s independence:

· Design or develop a client's financial information system.
· Make other than insignificant modifications to source code underlying a client's existing financial information system.
· Supervise client personnel in the daily operation of a client’s information system. 
· Operate a client’s local area network (LAN) system.


	Non-Attest Services: 

AICPA Interpretation 101-3, Performance of Nonattest Services [ET section 101.05 of the AICPA Code of Professional Conduct] provides guidance on various types of nonattest services performed for an audit client in addition to those described below including, payroll and other disbursement services and investment advisory services. Also, Ethics Ruling no. 111 under Rule 101 [ET section 191.222-.223] provides guidance on the performance of asset management or investment services for an employee benefit plan sponsored by a client.

Bookkeeping
DOL rules do not define what constitutes maintaining financial records for an employee benefit plan.

Actuarial Services 
N/A

Benefit Plan Administration
It would appear that the DOL considers participant records to be financial records of the plan. The DOL has indicated in its comments at AICPA conferences that it does not believe an accountant who maintains any of the participants’ records is independent. 

Asset Management /Investment Services

DOL rules do not address this service.

See AICPA Ethics Ruling No. 111, Employee Benefit Plan Sponsored by Client.
Information Systems – Design, Installation or Integration

DOL rules do not address this service.
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