New Section 7216 Regulations Become Effective
On January 1, 2009, new IRS regulations under Internal Revenue Code section 7216 became effective.  Treas. Reg. section 301.7216 represents a modification of previous regulations that had remained largely unchanged for 30 years.  The newly revised regulations attempt to address modern return preparation practices, including electronic filing and the cross marketing of financial and commercial products and services by tax return preparers.  
Absent a specific, exception, Treas. Reg. section 301.7216 generally prohibits the disclosure or use of tax return information without the client’s explicit, written consent.  In general, a “disclosure” of tax return information involves a disclosure by the preparer of a client’s return information to a third party.  A “use” of tax return information generally involves the use of the return information by the preparer potentially for the purposes of offering non-tax services to the taxpayer.   
Under section 7216, a tax return preparer is subject to a criminal penalty for “knowingly or recklessly” disclosing or using tax return information.  Each violation of section 7216 could result in a fine of up to $1,000 or one year imprisonment, or both.  Internal Revenue Code section 6713, the companion civil penalty, imposes a $250 penalty on a preparer for each prohibited disclosure or use of the return information.  
AICPA members who are engaged in tax return preparation and tax planning services need to become familiar with Treas. Reg. section 301.7216 and Revenue Procedure 2008-35, the authoritative guidance with respect to a preparer’s disclosure or use of tax return information.  Treas. Reg. section 301.7216 was released in January 2008, and is found at: http://www.irs.gov/irb/2008-05_IRB/ar07.html; and as stated above, is effective on January 1, 2009.  Rev. Proc. 2008-35 is found at:  http://www.irs.gov/irb/2008-29_IRB/ar13.html.
Section 301.7216-3(b)(4) of the regulations, as released in January 2008, specifically states that a tax return preparer located in the United States may disclose (with the written consent of the taxpayer) tax return information to a tax return preparer in a foreign country; however, in making the disclosure of such return information, the U.S.-based preparer generally may not disclose the Social Security Number of the client to the foreign-based preparer.  That is, the U.S.-based preparer is generally required to redact or otherwise mask the SSN before the return information can be disclosed overseas.
Based on certain technical concerns raised by the AICPA, the IRS issued temporary and proposed regulations on July 1, 2008 (including an accompanying revenue procedure) which modified section 301.7216-3(b)(4).  This modification, which was made final on December 16, 2008, allows disclosure of a taxpayer’s SSN by a U.S. preparer to a non-U.S. preparer with taxpayer consent if certain security procedures are in effect.  The December (final) regulation modification can be found at: http://edocket.access.gpo.gov/2008/pdf/E8-29770.pdf. 

The IRS has also released general guidance on the disclosure or use of tax return information, which is as follows:  
(1)
Section 7216 Updated Rules for Tax Preparers (Updated 12/18/2008), 
http://www.irs.gov/efile/article/0,,id=188390,00.html;
(2)
Section 7216 Frequently Asked Questions, 
http://www.irs.gov/efile/article/0,,id=188398,00.html; and
(3)
Aid to Preparing Section 7216 Consent Forms; 
http://www.irs.gov/efile/article/0,,id=201520,00.html.
Within appropriate limits and safeguards, the final 7216 regulations confirm that the taxpayer continues to maintain the ability and the right to direct a preparer to disclose tax return information as the taxpayer sees fit.  For the Form 1040 series (i.e., Forms 1040, 1040NR, 1040A, and 1040EZ), section 301.7216-3 and Rev. Proc. 2008-35 provide detailed guidance regarding the content of the written consent form involving individual taxpayers.  This consent form is a separate document from the traditional engagement letter sent to individual clients each year.  In general, for the Form 1040 series, a preparer cannot provide a taxpayer with the same consent form to authorize both “uses” and “disclosures” of tax return information.  However, one consent form may be used to cover what may be considered multiple “uses” of return information and another consent form to cover multiple “disclosures” of return information.  In contrast, the preparer may cover the uses or disclosures of a business entity’s tax return information as part of the engagement letter sent to the business.
The AICPA has received several examples of consent forms from CPA members that involve the Form 1040 series (i.e., focusing on individual clients), consent forms that these members have used for purposes of complying with the new section 7216 regulations and Rev. Proc. 2008-35.  In providing these consent forms, we must stress that they are: (1) merely examples; and (2) should not be viewed as “templates” or “authoritative.”
In all likelihood, the appropriate consent forms for one accounting firm may not necessarily be suitable for another firm.  That is, each tax preparer is urged to read Treas. Reg. section 301.7216 and Rev. Proc. 2008-35 very closely in order to draft the appropriate consent forms necessary to meet the unique facts and circumstances of his or her particular firm’s needs.  Moreover, the provided consent forms reflect the personal views of the CPAs who developed the form, and thus, such forms do not represent a position of the AICPA or of the AICPA Tax Section.

Four examples of consent forms are provided as follows:
(1)
[General] Consent to Disclosure of Tax Return Information.  This is a general consent to disclose tax return information which can be used for disclosure of the return information to (among others) your client’s banker or mortgage broker.  (See Consent A.) 
(2)
[Specific] Consent to Disclosure of Tax Return Information.  This consent form involves the disclosure of tax return information to a specific financial planning/investment firm.  (See Consent B.)
(3)
Consent to [Foreign] Disclosure of Tax Return Information.  This consent form permits a U.S. preparer to disclose tax return information (including the taxpayer’s SSN as long as adequate data protection safeguards are in place) to a foreign-based preparer.  (See Consent C.)
(4)
Consent to Use of Tax Return Information.  This consent form covers the use of the tax return information by the preparer to disseminate firm newsletters, press releases, webcasts, and hiring announcements to individual clients.  This consent form should be used when the preparer plans on using an individual client’s tax return information for non-tax purposes.  (See Consent D.)
Consent A

CONSENT TO DISCLOSURE OF TAX RETURN INFORMATION

Federal law requires this consent form be provided to you.  Unless authorized by law, we cannot disclose, without your consent, your tax return information to third parties for purposes other than the preparation and filing of your tax return.  If you consent to the disclosure of your tax return information, Federal law may not protect your tax return information from further use or distribution.

You are not required to complete this form.  If we obtain your signature on this form by conditioning our services on your consent, your consent will not be valid.  If you agree to the disclosure of your tax return information, your consent is valid for the amount of time that you specify.  If you do not specify the duration of your consent, your consent is valid for one year.

Please complete:  [To be completed by the taxpayer.]
· Purpose for forwarding information: _____________________________________

___________________________________________________________________

___________________________________________________________________

· Name and address to whom the information is being disclosed to:


__________________________________________________


__________________________________________________


__________________________________________________


__________________________________________________

· Duration of Consent: _________________________________
I, ______________________________________, authorize (name of accounting firm/preparer) to disclose to ________________________________ my tax return information for 200__.

Signature: ______________________________________________ Date: _______________

If you believe your tax return information has been disclosed or used improperly in a manner unauthorized by law without your permission, you may contact the Treasury Inspector General for Tax Administration (TIGTA) by telephone at 1-800-366-4484, or by email to: complaints@tigta.treas.gov 
Consent B
CONSENT TO DISCLOSURE OF TAX RETURN INFORMATION

Federal law requires this consent form be provided to you. Unless authorized by law, we cannot disclose, without your consent, your tax return information for purposes other than the preparation and filing of your tax return. 

You are not required to complete this form. If we obtain your signature on this form by conditioning our services on your consent, your consent will not be valid. Your consent is valid for the amount of time that you specify. If you do not specify the duration of your consent, your consent is valid for one year. 

The purpose of this consent is to allow us to disclose your tax return information to (name of financial services firm) to assist in advising you on retirement plans such as an IRA, SEP, or Roth IRA, purchase or sale of investments, managed funds accounts, and otherwise advise you on your financial investments. 
___________________ is a Registered Investment Advisor Agent and his license is held at (name of financial services firm).  By signing this consent you also acknowledge that if you make an investment with (name of financial services firm) that (name of Registered Investment Advisor) will receive a part of any management fees or commissions paid on investments you make as a result.

We are not allowed by Federal law to use your tax information for any purpose other than to prepare your tax return unless you permit us by signing this statement.

If you approve use of your tax return information by (name of accounting firm/preparer) for a term of one year, please sign below. 

Signature: _____________________________________ 

Print Name: ___________________________ Date: _______________

If you believe your tax return information has been disclosed or used improperly in a manner unauthorized by law or without your permission, you may contact the Treasury Inspector General for Tax Administration (TIGTA) by telephone at 1-800-366-4484, or by email at complaints@tigta.treas.gov. 

Attachment C
CONSENT TO DISCLOSURE OF TAX RETURN INFORMATION

Federal law requires this consent form be provided to you. Unless authorized by law, we cannot disclose, without your consent, your tax return information to third parties for purposes other than the preparation and filing of your tax return and, in certain limited circumstances, for purposes involving tax return preparation. If you consent to the disclosure of your tax return information, Federal law may not protect your tax return information from further use or distribution.

You are not required to complete this form. Because our ability to disclose your tax return information to another tax return preparer affects the service that we provide to you and its cost, we may decline to provide you with service or change the terms of service that we provide to you if you do not sign this form. If you agree to the disclosure of your tax return information, your consent is valid for the amount of time that you specify. If you do not specify the duration of your consent, your consent is valid for one year.

This consent to disclose may result in your tax return information being disclosed to a tax return preparer located outside the United States, including your personally identifiable information such as your Social Security Number (“SSN”). Both the tax return preparer in the United States that will disclose your SSN and the tax return preparer located outside the United States which will receive your SSN maintain an adequate data protection safeguard (as required by the regulations under 26 U.S.C. Section 7216) to protect privacy and prevent unauthorized access of tax return information. If you consent to the disclosure of your tax return information, Federal agencies may not be able to enforce U.S. laws that protect the privacy of your tax return information against a tax return preparer located outside of the U.S. to which the information is disclosed.

ABC [U.S.-based firm] may disclose your tax return information, including your SSN, to the entities listed below for purposes of providing tax return preparation services. The information disclosed may include information furnished to ABC for or in connection with the preparation of your tax return(s); information derived or generated by ABC from the information furnished; and/or tax return information associated with prior years’ returns in the possession of ABC. The information disclosed may also include all information contained within your tax return(s); if you wish to request a more limited disclosure of your tax return information, you must inform ABC.

If you (and your spouse) agree to allow ABC to disclose your tax return information to the entities listed below, please sign and date your consent to the disclosure of your tax return information. 

I (We) authorize ABC to disclose to XYZ [foreign-based firm] my (our) tax return information including my (our) SSN(s) to allow XYZ to assist ABC in providing me (us) with tax return preparation services.

Name: ________________________ 
Name: ______________________________

Signature: _____________________ 
Signature: ___________________________

Date: _________________________ 
Date: _______________________________

If you believe your tax return information has been disclosed or used improperly in a manner unauthorized by law or without your permission, you may contact the Treasury Inspector General for Tax Administration (TIGTA) by telephone at 1-800-366-4484, or by e-mail at complaints@tigta.treas.gov.
Consent D
CONSENT TO USE OF TAX RETURN INFORMATION

Federal law requires this consent form be provided to you.  Unless authorized by law, we cannot use, without your consent, your tax return information for purposes other than the preparation and filing of your tax return.

You are not required to complete this form.  If we obtain your signature on this form by conditioning our service on your consent, your consent will not be valid.  Your consent is valid for the amount of time that you specify.  If you do not specify the duration of your consent, your consent is valid for one year.

Taxpayer hereby consents to the use by (name of accounting firm/preparer) of any and all tax return information contained in the taxpayer’s federal income tax returns (Forms 1040, 1040NR, 1040A, 1040EZ, etc. and supporting schedules) for the purpose of mailing, including electronic transmission, to the taxpayer information pertaining to:

· Newsletters of accounting firm/preparer.

· Newsletters of affiliated financial planning firm to the accounting firm/preparer.

· Press releases and published articles of accounting firm/preparer.

· Upcoming seminars, webinars, and webcasts.

· Accounting firm/preparer promotion or hire announcements.

The tax information may not be disclosed or used by (name of accounting firm/preparer) for any purpose other than that permitted by this consent document.
This consent will be valid for a period of three years beginning on January 1, 2009 and expire on December 31, 2011.  

Alternative expiration date requested if not December 31, 2011:  ______________________.

Signed this____ day of ____________________, 200___ 

Name (please print) ______________________________

Signature ______________________________________
If you believe your tax return information has been disclosed or used improperly in a manner unauthorized by law or without your permission, you may contact the Treasury Inspector General for Tax Administration (TIGTA) by telephone at 1-800-366-4484 by email at complaints@tigta.treas.gov.
